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Evaluation of policy tools, legal challenges and restrictive protective provisions of
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Links:

http://waterhouse.ir/content/126
www.isna.ir/news/97101507787/
www.farsnews.com/news/13970629000152
https://khabarfarsi.com/u/59728127
http://www.irna.ir/wazarbaijan/fa/News/83118073
http://www.irna.ir/fa/News/83110602
http://www.irna.ir/eazarbaijan/fa/News/82439536
www.mizanonline.com/fa/news/451541
http://www.irna.ir/fa/News/81946112
https://www.isha.ir/news/96110905160
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The Evaluation of Applying the Restorative Justice in Environment-related Crimes in
Respect to Fair Distribution of Water in Agriculture (Case study about the mischievous over-
exploitation of water resources around Uriah Lake in Iran).

Abstract: Uriah or Uroomieh is an Assyrian word means "city of water." Geologists
consider it as a part the lake of Tethys Ocean million years ago. Uriah Lake was ranked the
25th biggest lake in the world with an area of 6000 square kilometers in 1998. However, it
has been dried out because of several factors including lack of precipitation, building
highway and hundreds of dams. These factors are responsible for loss of %88 of the area of
the lake till 2015. This may have serious environmental consequences such as salt pollution,
endangering wild animals and plants, agricultural damages and migration.

It is obvious that one of the causes of this disaster is over exploitation of water resources
feeding the lake. Officials believe that population growth and subsequently illegal and
excessive utilization of water for agricultural purposes is one of the most significant reason
for this loss. They also declare that almost one third of the wells in the area are illegally
constructed.

This research as a library based descriptive and analytical study, focuses on the legal
aspect of water distribution laws and legal processes related to the subject, referring to the
Restorative Justice by Abbas Shiri, 2017, Restorative justice may enable potentials to apply
restorative methods such as mediator intervention and reconciliation to facilitate the legal
process by means of conversation between parties.

This research by advocates of restorative justice shows that the likelihood of success to
reach a reconciliation through this method is %70 to %100, compared to %40 to%60 for
conventional criminal processes. Iran legislatures set a series of laws to apply restorative
methods that is role of mediators, in 2013. Regarding the fact that illegal over consumption of
underground water is a mild crime, it can be processed by means of this law. Therefore, the
lawsuits between illegal water users and organizations such as water treatment authority,
ministry of agriculture and environment, can be successfully conducted by allocated mediator
committees. This study illustrates that the application of restorative justice in the field of
restriction of underground water consumption and setting obligations for farmers to recruit
modern methods of irrigation instead of the traditional method, can revive the dying lake of
Uriah. The other benefit of the application of restorative justice in this field is that it prevents
in-fault farmers from being labeled and imprisoned.

Keywords: Restorative Justice, Environment-related Crimes, Fair Distribution of Water,
Uriah Lake
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Jonathan Verschuuren2

Introduction

Lakes around the world are heavily impacted by climate change. Droughts, floods, higher
water temperatures, changes in biodiversity, even sea level rise, all have an impact on fresh
water lakes. In this paper, I look into the question what legal measures are needed to protect
lakes against these impacts, with a focus on biodiversity conservation. How can law help to
implement the necessary climate change adaptation measures related to biodiversity
conservation for lakes?

First, 1 will briefly summarize current and projected climate change impacts on lakes, taking
the recent IPCC’s Special Report ‘Global Warming of 1.5 °C’ (SR15) as a basis (section 2).3
The biggest problem for most lakes around the world is that the current conservation status is
already poor to begin with, even in the absence of climate change. Most protected lakes are not
in a favourable condition. Restoration, therefore, is much needed. Climate change further adds

! Restoration of protected lakes under climate change: what legal measures are needed to help biodiversity
adapt?

2 Professor of international and European Environmental Law, Tilburg University, The Netherlands
(j.m.verschuuren@tilburguniversity.edu). Paper for the International Conference on Legal Opportunities for
the Conservation and Restoration of Urmia Lake, Faculty of Law and Political Science, University of Tehran
& Tilburg Law School, 14 April 2019, Tehran, https://lawpol.ut.ac.ir/en/-/ ¢ |5 - jisloa= o Mol oo 3= slo
Syhmcblas- g gllFazl omaws,l. Sections 2 and 3 of this paper use texts from my chapter ‘Regime
interlinkages: examining the connection between transnational climate change and biodiversity law’ in: Veerle

Heyvaert and Leslie-Anne Duvic-Paoli (eds.), Research Handbook of Transnational Environmental Law
(Edward Elgar 2019).

3 V. Masson-Delmotte et al. (eds.), Global Warming of 1.5 °C. An IPCC special report on the impacts of
global warming of 1.5 °C above pre-industrial levels and related global greenhouse gas emission pathways,
in the context of strengthening the global response to the threat of climate change, sustainable development,
and efforts to eradicate poverty (IPCC 2018), available online http://www.ipcc.ch/report/sr15/.
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to the need to restore areas and connect them to become an ecological network as the impact
of climate change on species viability correlates with the degree of connectedness of the habitat
of that species. Connectivity conservation has been developed as an important conservation
tool aimed at restoring the functional integrity of natural ecosystems such as lakes. The IPCC’s
SR15, as well as earlier IPCC reports, indicate that the adaptation measures that, generally, are
needed, are threefold: ecosystem restoration and connectivity, adjusted management, and
assisted colonization of endangered species.

Second, I will discuss whether these three interventions, in theory, are required, facilitated
or perhaps obstructed under current nature conservation and/or water law (section 3). For this
step, | will primarily focus on current international law, such as the Ramsar Convention on
Wetlands of International Importance especially as Waterfowl Habitat,1 the UNFCCC,2 the
Kyoto Protocol3 and the Paris Agreement,4 as well as on European Union law, such as the
Wild Birds and Habitats Directives (‘Natura 2000 framework”).5 I will search for provisions
in these and other legal instruments that are relevant for climate change adaptation measures
focusing on lakes. I will also review non-legally binding documents, such as COP decisions
under the Ramsar Convention addressing climate change impacts on protected lakes.

Third, I will test the findings of the previous step in a case study into Lake IJssel (IJsselmeer)
in the Netherlands, a protected lake under the Ramsar Convention and the EU’s Natura 2000
framework (section 4). The lake area supports very high numbers (>300,000) wintering
waterbirds as well as endangered bird species such as ruff, bittern, avocet and spotted crake.
Lake IJssel is the biggest fresh water body in the Netherlands and is the country’s main water
reservoir, both for drinking water and for agricultural irrigation. Fisheries, tourism, shipping,
sand extraction, artificial water level management, industrialization, urbanization and the
construction of wind farms all affect the integrity of the lake. Climate change exacerbates these
human pressures. Several measures are being discussed or implemented to reduce or mitigate
the human pressures on the lake. Climate change impacts, however, do not seem to play a big
role in these discussions. In this third step, | will review the various documents underlying the
decision-making with regard to Lake IJssel to assess whether the three types of adaptation
measures that are suggested by the IPCC indeed are being implemented. | will also test what
the role of law is or has been.

Impact of climate change on lakes and adaptation measures needed to reduce impacts

The IPCC’s SR15 gives the latest overview of climate change impacts on lakes. It shows
that for lakes we especially need to worry about reduced water availability, floods, altered
water quality, salinization, and ecosystem change leading to loss of biodiversity. Impacts can

1 Convention on Wetlands of International Importance especially as Waterfowl Habitat, Ramsar, 2
February 1971, in force 21 December 1975, 996 UNTS 245.

2 United Nations Framework Convention on Climate Change, New York, 9 May 1992, in force 24 March
1994, 1771 UNTS 107.

3 Protocol to the United Nations Framework Convention on Climate Change, Kyoto, 11 December 1997,
in force 16 February 2005, (1998) 37 ILM 22.

4 Paris Agreement, Paris, 12 December 2015, in force 4 November 2016, (2016) 55 ILM 740.

5 Directive 2009/147/EC on the conservation of wild birds, [2010] OJ L 20, 7; Directive 92/43/EEC on
the conservation of natural habitats and of wild fauna and flora, [1992] OJ L 206, 7.

Il
. Ulrp.sharif.ir



\f6 a9yl 4zl Lol g cblis Sais b, 1, . 1\“ :

vary quite substantially from region to region: in some regions, the water level of lakes is
falling, in others lakes are flooding. The biggest impact globally, probably is reduced water
availability. This has been an ongoing trend even without climate change:

Owing to changes in climate and water consumption behaviour, and particularly effects of
the spatial distribution of population growth relative to water resources, the population under
water scarcity increased from 0.24 billion (14% of the global population) in the 1900s to 3.8
billion (58%) in the 2000s. In that last period (2000s), 1.1 billion people (17% of the global
population) who mostly live in South and East Asia, North Africa and the Middle East faced
serious water shortage and high water stress.1

It is expected that this situation becomes worse, mainly due to further changes in population,
but also due to climate change, even at 1.5°C.2

Dozens of pages then describe the findings of a wide range of research into the impact of
climate change on ecosystems and animal and plant species. Almost half of the world’s local
extinctions during the 20th century can be attributed to climate change.3 Species on average
lose 20-27% of their range, even at 1.5°C.4 Further loss of biodiversity is expected, but difficult
to quantify, due to the effects of extreme weather events and the role of interactions between
species, as well as due to the potential for highly invasive species to become established in new
areas as the climate changes.5 Some ecosystems with rich biodiversity are likely to disappear
altogether. The Amazon tropical forest, for example, has been shown to be close to its climatic
threshold.6

The report also describes what is needed to reduce the negative climate change impacts on
biodiversity in general, which also applies to lakes. Ecosystem restoration is essential, not just
to create more resilience so that biodiversity is better able to adapt to the changing climate, but
also for mitigation purposes. Conservation, restoration and improved land and water
management can enhance natural carbon sinks.7 This shows that a high level of human
intervention into ecosystems, such as lakes, is needed to help biodiversity adapt to the changing
climate and to increase natural carbon uptake by vegetation and soils. A wide range of
interventions into lakes and the surrounding area needs to be considered, in particular:8

ecosystem restoration or (re-)creation to establish more resilient habitats or corridors and
buffer zones to facilitate migration of species to more suitable areas and to increase carbon
uptake (‘connectivity’);

1 O. Hoegh-Guldberg at al., ‘Impacts of 1.5°C Global Warming on Natural and Human Systems’ in:
Masson-Delmotte at al. (eds.), supra note 7, 213.

2 1d.

31d. at 3-72.

4 1d.

5 1d.

6 Id. at 3-76.

7 1d. at 4-26.

8 See for example Arie Trouwborst, ‘Climate Change Adaptation and Biodiversity Law’ in J. Verschuuren
(ed.), Research Handbook on Climate Change Adaptation Law (Edward Elgar 2013) 298, 301; Jonathan
Verschuuren, ‘Climate Change: Rethinking Restoration in the European Union’s Birds and Habitats
Directives’ (2010), 28(4) Ecological Restoration 431, 434-435; Brendan G. Mackey, James E.M. Watson,
Geoffrey Hope, Sandy Gilmore, ‘Climate Change, Biodiversity Conservation, and the role of Protected Areas:
. An Australian Perspective’ (2008) 9(3-4) Biodiversity 13.
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adjusted management of wetlands and coastal zones (which includes lakes) to create more
resilient habitats for wetland and coastal species, increase sequestration, and provide better
protection against extreme weather events and floods;

assisted colonization or relocation of species that cannot survive in their current natural
habitat and, if necessary, the creation of new habitats to host these relocated species.

Implementing adaptation measures to protect lakes from climate change impacts: the role
of law

I will now discuss whether these three interventions are required, by looking into current
international and EU nature conservation and climate change law.

3.1 Ecosystem restoration and connectivity

Given the current poor state of biodiversity, massive restoration is in order even in the
absence of climate change. In the EU, for example, an assessment shows that only 16% of
legally protected habitats, 23% of protected species (excluding birds) and 52% of protected
birds are in a favourable condition.1 As the EU Wild Birds and Habitats Directives require all
protected species and habitats to be in a favourable conservation status,? it is obvious that there
is a large gap between what is legally required and the actual situation. Climate change further
adds to the need to restore areas and connect them to become an ecological network as the
impact of climate change on species viability correlates with the degree of connectedness of
the habitat of that species.3 Connectivity conservation has been developed as an important
conservation tool aimed at restoring or maintaining the functional integrity of natural
ecosystems and ecosystem processes, which includes the spatial arrangements and elements
needed to allow for connectivity and the natural movement across their distribution ranges of
species and species populations.4 Connectivity conservation is expected to be a global response
to climate change, both for adaptation and mitigation.5

Legal instruments relevant to achieve this goal are quite diverse as these can be found in
planning law, protected areas law, sustainable resource use laws, water laws, as well as property
law, private law and voluntary arrangements. As connectivity conservation needs to take place
at different scales (from local, provincial and national levels, to regional and even continental
level), the use of multiple legal instruments at these various governance levels needs to be
carefully orchestrated. To give an example: The Great Eastern Ranges corridor in eastern
Australia is 3,600 kilometers long and cuts across a large number of state and local

1 European Commission, The State of Nature in the EU (EU 2015).

2 Art. 4(1) Wild Birds Directive; Art. 6(1) Habitats Directive.

3 B.S.J. Nijhof, C.C. Vos, A.J. van Strien, Indicators for the Convention on Biodiversity 2010: Influence
of climate change on biodiversity. Working Paper No. 53 (WOT Natuur & Milieu 2007).

4 Barbara Lausche, David Farrier, Jonathan Verschuuren, Antonio G.M. La Vifia, Arie Trouwborst,
Charles-Hubert Born, Lawrence Aug, The Legal Aspects of Connectivity Conservation. A Concept Paper.
IUCN Environmental Policy and Law Paper No. 85 — Vol. 1 (IUCN 2013) 9.

. 5 1d. at 32-34.
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jurisdictions, in addition to federal jurisdiction.1 Part of the designated corridor has protected
areas status, part is state owned land, and almost half is privately owned land. Besides
individual land owners, such as farmers, local communities and indigenous peoples also own
land or have rights to use land or natural resources, grounded in constitutions, customary law
or traditional practice, as well as legislation.2

International biodiversity related conventions, do not refer to climate change in their legal
texts, and, generally, do not have explicit requirements aimed at connectivity conservation.3
Under several of these conventions, however, the parties did adopt decisions related to climate
change and connectivity. A prime example is a resolution adopted by the COP of the
Convention on Migratory Species,4 in which parties are invited to:5

undertake concerted efforts to integrate protected areas into wider landscapes and sectors,
including through the use of connectivity measures such as the development of biological
corridors, where appropriate, and the restoration of degraded habitats and landscapes in order
to address the impacts of and increase resilience to climate change.

From all biodiversity related international law instruments, the parties to the Bern
Convention on the Conservation of European Wildlife and Natural Habitats probably have
discussed the need to take restoration and connectivity measures in order to help biodiversity
adapt to the changing climate the most.6 Not only did the Bern Convention’s Standing
Committee, already in 2008, adopt a recommendation to establish ‘networks of interconnected
protected areas (terrestrial, freshwater and marine) and intervening habitat mosaic to increase
permeability and aid gene flow’,7 it also adopted detailed and comprehensive guidance on
broader issues related to biodiversity and climate change one year later. This guidance goes
beyond connectivity conservation. It also calls upon the parties to the convention to

carry out an integrated management of the wider countryside to alleviate the overall pressure
on biodiversity and facilitate movement of species between conservation areas, as species

1 David Farrier and Melissa Harvey, ‘The Great Eastern Ranges Initiative, Australia’ in D. Farrier et al.
(eds.), The Legal Aspects of Connectivity Conservation. Case Studies (IUCN Environmental Policy and Law
Paper No. 85— Vol. 1 (IUCN 2013) 16.

2 Lausche et al, supra note 19, at 46.

3 For an elaborate discussion of the various provisions of the CBD, the CMS, the Ramsar Convention, the
world Heritage Convention and others, that do have relevance for connectivity conservation, see Lausche,
supra note 19 at 57-70. See also Arie Trouwborst, ‘International Nature Conservation Law and the Adaptation
of Biodiversity to Climate Change: a Mismatch?’ (2009) 21(3) Journal of Environmental Law 419-442.

4 Convention on the Conservation of Migratory Species of Wild Animals, Bonn, 23 June 1979, in force 1
November 1983, (1980) 19 ILM 15.

5 CMS COP Resolution 10.3 on the Role of Ecological Networks in the Conservation of Migratory Species
(adopted 25 November 2011), para 6. The language is almost identical to CDP COP Decision X/31 on
Protected Areas (adopted 29 October 2010), para 14(a).

6 Convention on the Conservation of European Wildlife and Natural Habitats, Berne, 19 September 1979,
in force 1 June 1982, 1284 UNTS 209.
7 Standing Committee Recommendation No. 135 (2008) on Addressing the Impacts of Climate change on
. Biodiversity (adopted 26 November 2009), para 11(3)(c).

. Ulrp.sharif.ir



y—

1£9 a9yl 4zl Lol g cblis Sais b, 1, 1\“ :

dispersal is likely to be the most important mechanism of species adaptation to climate
change.1l

In 2012, another recommendation on climate change and biodiversity was adopted, which,
among other things, calls upon the states to

take further steps to develop ecological networks, to promote and enhance the permeability
of landscapes generally, and also enhance their protected areas networks, as appropriate, by
increasing the extent of existing sites, designating new sites and establishing buffer zones, and
ensuring they are sustainably and adaptively managed.2

Currently, reporting guidelines are being drafted to ensure harmonized reporting by the
states on their climate change related biodiversity conservation measures.3 Furthermore,
existing obligations in these conventions can be interpreted to (implicitly) stimulate the
adoption of restoration and connectivity measures.4

In the EU, the Wild Birds and Habitats Directives do seem to, more or less implicitly, require
restoration measures to be implemented in case of habitats or species not being in a favourable
conservation status.5 Both Directives, however, lack specificity regarding restoration and do
not require member states to adopt robust restoration policies.6 Furthermore, there is no legally
binding obligation to establish connectivity between protected areas,7 nor an explicit obligation
to take into account climate change impacts on biodiversity in any other way.8 On the other
hand, one can also conclude that the current provisions do not hinder biodiversity related
climate change adaptation policies and, again implicitly, require to take climate change impacts
into account since these impacts are determining the conservation status of species and
habitats.9 A glimmer of hope is provided by the Court of Justice of the EU which, in its Alto
Sil decision found that protecting connectivity can be a legal requirement in case this is
necessary for the maintenance of a protected species.10

Under international climate law, connectivity conservation can emerge under several Kyoto
Protocol or Paris Agreement instruments. National Adaptation Plans (NAP) can mention

1 Standing Committee Recommendation No. 143 (2009) on Further Guidance for Parties on Biodiversity
and Climate Change (adopted 27 November 2008), Appendix, para I11(4-6).

2 Standing Committee Recommendation No. 159 (2012) on the effective implementation of guidance for
Parties on biodiversity and climate change (adopted on 30 November 2012).

3 Standing Committee, Proposed guidelines for reporting by Parties (2017), http://rm.coe.int/inf13e-2017-
proposed-guidelines-for-reporting-1st-meeting-restricted-g/16807174f6

4 Trouwborst, supra note 15, at 314-321.

5 Verschuuren, supra note 15, at 432-434.

6 1d. at 436-437.

7 Article 10 of the Habitats Directive only gently invites member states to implement connectivity in
spatial planning decisions. See extensively, Jonathan Verschuuren, ‘Connectivity: Is Natura 2000 Only an
Ecological Network on Paper?” in Ch-H. Born et al. (eds.), The Habitats Directive in its EU Environmental
Law Context. European Nature’s Best Hope? (Routledge 2015) 285, 299.

8 Verschuuren, supra note 15, at 435-436.

9 Arie Trouwborst, ‘The Habitats Directive and Climate Change. Is the Law Climate-proof?” in Ch-H.
Born et al. (eds.), The Habitats Directive in its EU Environmental Law Context. European Nature’s Best
Hope? (Routledge 2015) 303, 323; Verschuuren, supra note 34 at 297-298.
. 10 Case C-404/09 Commission v Spain [2011] ECR 1-11853.
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connectivity conservation as an adaptation tool.1 The National Adaptation Plans that have been
submitted to the UNFCCC’s secretariat, so far, however hardly mention connectivity
conservation in general, let alone with a focus on lakes. An exception, albeit with a focus on
forests, is the Brazil NAP, which explicitly sets as a target to ‘strengthen measures for
conservation, recovery and sustainable use of biodiversity, aimed at increasing connectivity
between remnants of ecosystems and consolidation of Conservation Units, with a view to
promoting integrated landscape-scale forest management and reducing the vulnerability of
biological resources’ and to ‘strengthen policies and actions for conservation of aquatic
ecosystems, providing maintenance of connectivity among such environments (...)’.2

The second international climate change law-anchor point for connectivity measures are the
Nationally Determined Contributions (NDC).3 States can choose to increase sequestration
through restoration and connectivity measures. Generally, however, the NDCs submitted under
the Paris Agreement do not mention restoration or connectivity.4

A third international climate law instrument useful for restoration and connectivity actions
is the Clean Development Mechanism (CDM).5 A nice example, again with a focus on forests,
is a project in Costa Rica aimed at increased carbon sequestration in small and medium farms
through restoration of deforested lands, contributing to create a diverse landscape, to connect
forest patches in the project area, and to create habitats for biodiversity protection, especially
small mammals and birds.6 Unfortunately, there also are examples of CDM projects with
negative impacts on connectivity, mainly through large energy infrastructure projects, such as
hydropower projects and wind farms. Rules have been set within the CDM mechanism to assess
and mitigate potential negative impacts on biodiversity.7

Fourthly, the various international climate change funds under the UNFCCC, Kyoto
Protocol and Paris Agreement allow for restoration and connectivity actions to be financed by
the international community. Taking the Green Climate Fund as an example, the list of
approved projects contains several examples where climate change adaptation, mitigation and
biodiversity conservation go hand in hand. In Paraguay, for instance, a project by the FAQ is
financed aimed at carbon sequestering on farm land, supporting local households to diversity
their agricultural production to enhance their resilience to the impacts of climate change. This
project, among other things, will restore natural forests for watershed and riparian zone
protection and biodiversity conservation corridors.8

1 Art. 7(9) Paris Agreement.

2 Brazil Ministry of Environment, National Adaptation Plan to Climate Change. General Strategy, Vol. |
(Brasilia 2016) at 49.

3 Art. 3 Paris Agreement.

4  Assessment by author of NDCs available in  online NDC  Registry
https://www4.unfccc.int/sites/fNDCStaging/Pages/All.aspx (30 November 2018).

5 Art. 12 Kyoto Protocol; Art. 6(4) Paris Agreement.

6 CDM Project 7572, Carbon Sequestration in Small and Medium Farms in the Brunca Region, Costa Rica
(COOPEAGRI Project), https://cdm.unfccc.int/Projects/DB/AENOR1349188271.57 /view.

7 An analysis of the environmental impacts of the proposed project has to be carried out, including impacts
on biodiversity and natural ecosystems and impacts outside the project boundary, UNFCCC secretariat, CDM
project standard for project activities, COM-EB93-A04-STAN (2017), Art. 167.

8 GCF Project FP062, Poverty, Reforestation, Energy and Climate Change Project (PROEZA),

. https://www.greenclimate.fund/what-we-do/projects-programmes.
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3.2 Adjusted management

In literature, several stages of adjusted wetland management are distinguished. First
adaptation actions should focus on building lake and wetland resilience to predicted climate-
change impacts through protecting or restoring the ecological character so as to create
resilience or resistance against future climate-change impacts.1 When threats are exacerbated
by climate change more transformative adaptation options may be required to protect highly
valued wetlands, for instance through ecological-engineering techniques that promote in situ
transformation (e.g., over-restoration such as planting riparian zones with fast-growing, high-
shade species). Such transformative adaptation actions entail a magnified risk to non-targeted
assets and services, as well as a higher degree of failure, and thus should be implemented with
safety margins and regular reviews.2 Also temporarily suspending fishing activities after the
occurrence of a natural disaster to help recover fishery resources,3 reduce the maximum
sustainable yield or closing of areas for fishing or other human activities so as to allow for
species recovery can be relevant for lakes.4

Legal instruments needed for such actions are not just nature conservation law instruments,
but also instruments from water law and planning law. In addition, instruments from fisheries
law are to be applied, for example, to implement the measures just mentioned, or to adjust
fishing permits to changed distribution of fish stocks.5

Such actions already received much attention under various international and EU law
instruments over the past fifteen years or so. The Ramsar Convention bodies have adopted
many COP Resolutions, Guidelines, Handbooks, Policy notes, etc. on climate change. A text
search in the 5580 documents available through the Ramsar Convention’s website shows that
a stunning total of 2014 documents refer to “climate change”.6 This indicates that wetland
conservation and climate change adaptation and mitigation are now completely intertwined.
Following the adoption of a COP Resolution in 2002, the obligation under the Ramsar
Convention to formulate and implement planning so as to promote the conservation of
designated wetlands now has to focus on managing wetlands with the aim to increase their
resilience to climate change and extreme climatic events.7 Research shows that this means that
wetland management should mainly focus on accommodating and compensating for climate
change, rather than accepting or avoiding impacts, and on protecting wetland functions and
ecosystem services rather than (just) on the conservation of certain species.8 Furthermore,
wetland management has to rely on a concerted effort by all available policy instruments, at

1 C.M. Finlayson et al., ‘Policy considerations for managing wetlands under a changing climate’ (2017)
68 Marine and Freshwater Research 1803, 1808.

2 1d. at 1809.

3 Dana D. Miller et al., ‘Adaptation Strategies to Climate Change in Marine Systems’ (2018) 24(1) Global
Change Biology el.

4 Rosemary Rayfuse, ‘Climate Change, Marine Biodiversity and International Law’ in Michael Bowman,
Peter Davies, Edward Goodwin (eds.), Research Handbook on Biodiversity and Law (Edward Elgar 2016)

123, 132.

5 See, albeit with a view to marine fishing, Miller et al., supra note 46 at e14.

6 Text search performed on 11 December 2018,
https://www.ramsar.org/search?search_api_views_fulltext=%22climate%20change%22&f%5B0%5D=type
%3Adocument.

7 Article 3. See extensively Trouwborst, supra note 15 at 308.

. 8 Finlayson, supra note 46 at 1811.
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multiple scales and across sectors.1 For the EU this implies, for example, using management
plans for Natura 2000 sites under the Wild Birds and Habitats Directives,2 river basin
management plans under the Water Framework Directive,3 and Flood Risk Management Plans
under the Floods Directive.4

3.3 Assisted colonization of endangered species

With the climate changing, so is the distribution of species. Generally, the distribution of
species is shifting to higher latitudes and altitudes. These changes occur around the world and
with all types of species, from birds and butterflies to trees.5 The climatic changes, however,
occur at such a pace that not all species are able to keep up or sometimes simply cannot reach
new habitats, e.g. due to the fact that there is no higher altitude nearby, or because a sea or
other natural or manmade barrier blocks the journey to a higher latitude. Also, many species
are already vulnerable due to other non-climatic stressors such as land clearing, habitat loss,
and invasive species; they are not resilient enough to be able to colonize new areas.6

In order to help species to settle in new areas, and thus saving the species from extinction,
humans may physically relocate specimens to new areas. This is called conservation
introduction, assisted migration or assisted colonization, and is already happening at a small
scale around the world. In Canada, for example, for some species, tree seeds are allowed to be
planted at higher latitudes taking into account the expected temperature when these trees are
fully grown in 60-80 years from now, and research is underway to develop a full-fledged policy
on assisted migration of tree species.7

Such conservation introductions or assisted migration often is contrary to invasive species
legislation that aims at protecting native species against alien intruders in a given area, as, for
example, required by the Convention on Biological Diversity.8 Furthermore, nature
conservation law may hamper the catching and relocation of specimens of an already
endangered species from its natural habitat. These and other legal issues become especially

11d.

2 European Commission, Guidelines on Climate Change and Natura 2000 (EU 2013), 37.

3 Directive 2000/60/EC establishing a framework for Community action in the field of water policy,
[2000] OJ L 327, 1. See European Commission, River Basin Management in a Changing Climate. Common
Implementation Strategy for the Water Framework Directive (2000/60/EC), Guidance document No. 24 (EU
2009).

4 Directive 2007/60/EC on the assessment and management of flood risks, [2007] OJ L 288, 27. See
extensively Katrien Debeuckelaere and Gretta Goldenman, ‘Climate Change, the EU Floods Directive and
Biodiversity Protection: Lessons from the Scheldt on Land Use Planning as an Adaptive Measure’ in Frank
Maes, An Cliquet, Willemien du Plessis, Heather McLeod-Kilmurray (eds.), Biodiversity and Climate
Change. Linkages at International, National and Local Levels (Edward Elgar 2013), 305-327.

5 Trouwborst, supra note 15 at 299-300.

6 Id. at 300-301; Phillipa C. McCormack, ‘Conservation Introductions for Biodiversity Adaptation under
Climate Change’ (2018) 7(2) Transnational Environmental Law 323, 325-326.

7 For example in British Columbia, see: https://www2.gov.bc.ca/gov/content/industry/forestry/managing-
our-forest-resources/tree-seed/forest-genetics/seed-transfer-climate-change/assisted-migration-adaptation-
trial. Assisted migration of tree species in Canada was first promoted by M. Johnston, Vulnerability of
Canada’s Tree Species to Climate Change and Management Options for Adaptation: An Overview for Policy
Makers and Practitioners (Canadian Council of Forest Ministers 2009).

8 Art. 8(h) Convention on Biological Diversity, Rio de Janeiro, 5 June 1992, in force 29 December 1993,

. (1992) 31 ILM 822.
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complex in case of relocation across national or subnational jurisdictions. Yet, there is not
much attention for this topic in international biodiversity law. Under the European Wildlife
Convention, the 2012 Standing Committee’s Recommendation on climate change and
biodiversity calls upon the parties to follow the example set by the United Kingdom, to
implement measures for the assessment of introductions that include assessment of the impacts
of projected climate changes on species’ invasion potential.l

Under the EU Habitats Directive, assisted colonization seems to be possible should such an
operation be necessary to ensure a species’ survival. As this likely will constitute the
introduction of a non-native species, a prior assessment of the consequences for the species
that are native to the to be colonized area seems a requirement under Article 22(b).2 According
to this provision, introduction cannot ‘prejudice natural habitats within their natural range or
the wild native fauna and flora’. The wording of this provision shows that (again) this provision
does not explicitly focus on climate change adaptation. It may very well be the case that the
entire habitat or many species of existing flora and fauna are changing or disappearing, in which
case multiple species and interacting ecological components may need to be introduced.3 For
these and other reasons, McCormack convincingly shows that a new legal framework is
required that guides assisted relocations that are part of a biodiversity adaptation strategy.4

Assisted colonization may also infringe on the EU Invasive Alien Species Regulation (IAS
Regulation).5 The IAS Regulation does not apply to species changing their natural range
without human intervention in response to climate change.6 It can be assumed, therefore, that
species changing their natural range with human intervention do fall within the scope of the
Regulation. However, invasive alien species that are not alien to the territory of the Union
(excluding the outermost regions) cannot be placed on the EU’s list of invasive alien species
of Union concern against which measures need to be taken.7 It is, therefore, likely the 1AS
Regulation does not impede assisted relocation actions for most if not all of the species for
which such actions would be considered in the future.

Case study: Lake 1Jssel in the Netherlands

I will now assess whether and to what extent these adaptation measures are applied in
practice by performing a case study into Lake 1Jssel (IJsselmeer) in the Netherlands, a protected
lake under the Ramsar Convention and the EU’s Natura 2000 framework. The aim is also to
discover important legal conditions that have to be met for the adaptation policy to be effective.

4.1 The creation of Lake 1Jssel

Lake I1Jssel (1Jsselmeer) only became an inland fresh water lake in 1932, when the former
Southern Sea (Zuiderzee) was closed off from the North Sea through the construction of a dam,

1 Standing Committee Recommendation No. 159, supra note 29.

2 See Trouwborst, supra note 36, at 319-321.

3 See extensively McCormack, supra note 59 at 342.

4 1d. at 323-345.

5 Regulation 1143/2014/EU on the prevention and management of the introduction and spread of invasive
alien species, [2014] OJ L 317, 35.

6 Art. 2(2)(a) IAS Regulation.
. 7 Art. 4(3)(a) IAS Regulation.
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called the Closure Dam (Afsluitdijk).1 Originally, this was a sea arm, part of the estuary of the
1Jssel and Vecht rivers consisting mainly of marshes and shallow salt and brackish tidal waters.
The sea arm was closed off from the North Sea in order to end regular floods that were
occurring in the area and to create new agricultural lands to improve food security. After the
construction of the dam, parts of the new lake area were reclaimed and converted into land.
This land was not only used for agriculture, but also for new cities in order to reduce population
pressures in the nearby Amsterdam urban area. The remaining water area became a series of
interconnected inland lakes, all of which are now protected areas under both the Ramsar
Convention and the EU Wild Birds and Habitats Directives.2 Lake 1Jssel also became the
Netherlands’ most important fresh water reservoir for drinking water and agricultural
irrigation. It is the biggest fresh water area in northwestern Europe.

4.2 Lake Jssel’s poor conservation status exacerbated by climate change

Many of the species and habitat types for which this lake has been designated under the EU
Wild Birds and Habitats Directives are not in a favourable conservation status, as required by
these important EU biodiversity instruments.3 There are several reasons for this. First, and
foremost, the transition from this area from a coastal marshland area into an artificial fresh
water lake had severe consequences for the naturally occurring ecosystems. A new natural
equilibrium has not been reached yet. The water of the lake has excessive quantities of
sediments and is increasingly low on nutrients and marshes are disappearing. Over-fishing and
increasing pressure by recreation, combined with active human manipulation of water levels to
allow for intensive farming and urbanization have turned the lake basically into a big tub with
muddy, empty water. The number of fish and other water organisms have declined
tremendously, as has the number of birds.

Climate change is exacerbating this already poor situation through: 4

increasing water temperatures (leading to reduced oxygen levels and increased harmful
algae blooms),

increasing intrusion of alien invasive species (such as the quagga mussel, which affects
natural algae and native mussel populations, as well as power and water treatment
infrastructure),

1 F. Palmboom, ‘Introduction. Lake IJssel — The IJsselmeer’ in: A.L. Nillesen et al. (eds.), Delta
Interventions: Design and Engineering in Urban Water Landscapes (Delft University Publishers 2016) 52-53.

2 Eemmeer, Gooimeer, 1Jsselmeer, Ketelmeer, VVossemeer, Markermeer, 1Jmeer, Veluwerandmeren and
Zwarte Meer. Officially, these are all considered separate lakes, with the 1Jsselmeer being the largest. In this
paper, however, | treat them together under the overall name of Lake 1Jssel as they are largely (although not
entirely) interconnected and all protected under the same legal regimes.

3 See for example this document (in Dutch) that discusses the conservation status of a very long list of
habitat types and species that require protection under EU law in part of the Lake IJssel area,
https://www.synbiosys.alterra.nl/natura2000/documenten/gebieden/072/N2K072_WB%20VHN%201Jsselm
eer.pdf.

4 R. Loeve et al., Klimaatverandering en waterkwaliteit (Future Water 2006), available online
https://www.futurewater.nl/downloads/2006_Loeve FWS58.pdf; Deltares, Mogelijke gevolgen van versnelde
zeespiegelstijging voor het Deltaprogramma. Een verkenning (Deltares 2018), available online
https://www.deltacommissaris.nl/binaries/deltacommissaris/documenten/publicaties/2018/09/18/dp2019-b-
rapport-deltares/DP2019+B+Rapport+Deltares.pdf. See also the government website on climate change
impacts for the Lake lJssel area, https://www.deltacommissaris.nl/deltaprogramma/gebieden-en-generieke-

. themas/ijsselmeergebied.
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increasing peaks both in low water levels caused by droughts and high water levels caused
by increased precipitation and increased river water run-off,

bigger impact of several chemicals, such as phosphates from agricultural run-off in case of
high water situations, and chloride from upstream salt mines in France in case of low water
levels in summer,

bigger impacts from recreation due to longer recreation seasons,

increased flood risks due to accelerated sea level rise, which will make it increasingly
difficult to flow off river water into the (higher) North Sea.

4.3 Legal requirement to restore the degraded Lake 1Jssel

Lake IJssel was designated as a wetland of international importance under the Ramsar
Convention in 2002 and as protected area under the EU Wild Birds and Habitats Directives’
Natura 2000 network in 2010. The EU Directives contain much stricter legal obligations than
the Ramsar Convention and have much more legal force through the fact that EU legislation is
directly binding under domestic law of the EU Member States and through an enforcement
mechanism through the Court of Justice of the EU. As a consequence, the Ramsar Convention
has lost much of its relevance for those areas that have also been designated under the EU’s
Natura 2000 network (which is the case for all Ramsar sites in the Netherlands).1 | will,
therefore, primarily focus this section on the restoration obligations under EU nature
conservation law.

For areas designated under the EU Wild Birds and Habitats Directives, conservation goals
need to be set, aimed at the specific habitat types and species for which these areas have been
designated. As most of the habitat types and species for which the Lake IJssel has been
designated under the Natura 2000 network are not in a favourable conservation status, many
conservation goals aim at increased populations or at increased acreage for certain habitat
types. The latter can only be achieved through restoration, hence restoration is a legal
requirement for Lake 1Jssel (see section 3.1 above). In order to comply with this requirement,
the management plans for the lake have adopted a wide range of restoration actions, some of
which focus on the climate change related measures discussed in this paper (ecosystem
restoration and connectivity, adjusted management, assisted colonization). These will be
discussed below. It should be noted that the management plans for Lake 1Jssel do not just focus
on nature conservation, but on all relevant environmental issues. A range of legal frameworks
apply to the lake, partly stemming from the EU, such as on water quality and flood
management, partly from domestic level, such as on polluted water soils and spatial planning.
Furthermore, all of these plans are part of a broader development policy for the Lake 1Jssel
area, called ‘Agenda Lake IJssel area 2050°, covering not just nature conservation, but also
water safety, (drinking) water supply, water quality, fisheries, sustainable energy, infrastructure
and transport, sand extraction, landscape conservation, culture, recreation and tourism.2

4.4 Restoration plans for Lake 1Jssel

1J. Verschuuren, ‘The Case of Transboundary Wetlands Under the Ramsar Convention: Keep the Lawyers
Out!” (2007/2008) 19(1) Colorado Journal of International Environmental Law and Policy 49-127.
. 2 See the special website on this policy, https://www.agendaijsselmeergebied2050.nl/.
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The first phase of the plans, which runs from 2017 until 2023, primarily aims at stopping
the decline in quality and quantity of habitat types and species. To achieve that, the current
plan has five main goals:1

improvement of marshes on the edges of the lake for breeding reed birds
creation of new sandy breeding areas for water birds that breed on sandy beaches
improvement of availability of food for birds

improvement and enlargement of certain habitat types

more space and tranquility for birds.

Most, if not all of these goals align with the climate change related adaptation measures that
have been discussed above, especially restoration and connectivity, and adjusted management.
It is remarkable, though, that climate change is not mentioned a lot in the various documents
detailing the restoration requirements for Lake IJssel. | assume that this is because of the
already poor conservation status that requires urgent action even without climate change.

The following table lists some of the restoration measures that contribute to climate change
adaptation for the lake (despite the fact that they were not specifically proposed with that
focus).2

Ecosystem restoration and connectivity
measure aim

Replacing artificial, fixed banks by more Gradual transition from water to land

natural banks and borders Increase breeding space for birds & help

Creating sandy islands in the main water sediment settle down thus improving water

body of the lake quality for (shell)fish
Constructing a fish migration river Enable migratory fish to bypass artificial
dams

Opening up old creeks and streams
Restore natural connection between land
and water
Adjusted management

measure aim

1 Ministry of Infrastructure and Environment, Natura 2000 Beheersplan 1Jsselmeergebied 2017-2023.
Publiekssamenvatting (Rijkswaterstaat 2017) 7-8.

2 Taken from a range of documents on the management of the Natura 2000 sites of Lake IJssel,all of which
are available here:
https://www.rwsnatura2000.nl/Gebieden/lJsselmeergebied/IJSS_Documenten/default.aspx and here:
https://www.synbiosys.alterra.nl/natura2000/gebiedendatabase.aspx?subj=n2k&groep=4&id=n2k72&topic=
introductie

. Ulrp.sharif.ir


https://www.rwsnatura2000.nl/Gebieden/IJsselmeergebied/IJSS_Documenten/default.aspx
https://www.synbiosys.alterra.nl/natura2000/gebiedendatabase.aspx?subj=n2k&groep=4&id=n2k72&topic=introductie.
https://www.synbiosys.alterra.nl/natura2000/gebiedendatabase.aspx?subj=n2k&groep=4&id=n2k72&topic=introductie.

VOV

y—

a9yl 4zl Lol g cblis Sais b, 1, —

Targeted reed management (keep young
reed plants in some areas, and perennial reed
in others)

Introducing permits for commercial

Enable expansion of various species of
reed birds and reed mammals

Avoid water birds getting caught in nets
and other fishing gear

y—

fishing with conditions Reduce disturbance of protected birds

Banning certain recreational activities

. . N Inform and educate the public so as to
(boasting, kite surfing) in some areas P

achieve less impact on breeding birds
Concluding voluntary agreements with

) Establish natural water levels, plan for
recreational sector

climate change related variations of water
Adjust water level management to more levels
natural levels is preferred; however, this
measure is postponed to later, to be aligned
with water management plans under climate

change

Assisted colonization is not specifically addressed in the management plans. Yet, to some
extend, this measure is relevant, although not connected to climate change. In the 1980s the
Eurasian otter became extinct in the Netherlands, mostly due to water pollution in the previous
decades. The species, however, was reintroduced and now is back in a viable population in the
Lake 1Jssel area. Furthermore, some of the restoration measures do aim to facilitate the natural
relocation of species that were not present in the area before. The latter is particularly true for
the white tailed eagle that has colonized the area and has been breeding here since 2006. The
artificial fish migration river mentioned above helps salmon and other migratory fish to
recolonize the lake and the rivers feeding the river. The assisted relocation of soil disturbing
fish species from another part of the area to the lake is considered with the aim to improve the
quality of the water soil.

4.5 Enabling factors for the restoration plans for Lake 1Jssel

In this section, | will deal with some important enabling factors that determine the success
of the plans sketched above: the available financial budget, the role of the various authorities
and other stakeholders involved, and the the role of the general public.

Financial budget

The measures discussed above, go at a cost. It is, therefore, important to adopt a multi annual
budget. Otherwise, the risk exists that the plans are not executed, or that implementation stops
mid-way. In the restoration plans for the Lake 1Jssel, implementation costs for each of the
measures proposed has been included. The estimated budget consists of two elements: costs
for construction or establishment of the restoration measures (once off costs), and costs for the
first ten years of maintenance of the restoration measures. The total amount of once off
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implementation costs is between 630 and 1,060 million euro plus between 41 and 89 million
euro for maintenance costs for the first ten years.1

The role of the various authorities and other stakeholders involved

The governance structure of Netherlands can be characterized as a decentralized unitary
state. This means that central government involves the provinces, municipalities and water
districts in the formulation and execution of its policies.2 Hence, consensus building is
considered to be of vital importance and the Netherlands has a long tradition of always looking
for consensus among all those involved. This tradition dates back to early coastal defense and
land reclamation activities around 1200, so even predating the establishment of the Dutch State:
such activities were only possible with the collaboration of everyone, and, thus through
balancing everyone’s interests. This has led to the enactment of laws that have a subtle, and
somewhat complex, system of joint decision-making on such topics as water management,
nature conservation, and spatial planning.

As a consequence, many government bodies are involved in the implementation of the
restoration plans for Lake 1Jssel, as follows:

central government is responsible for coastal and flood defenses that are of national
importance (i.e., all coastal defense systems and flood defense systems of the main rivers), as
well as for complying with EU-law requirements (vis-a-vis the European Commission),

provincial governments are responsible for nature conservation, and for coordinating water
management and spatial planning,

water district boards are responsible for water management (in a broad sense, including
water related nature conservation), and

municipal governments are responsible for local spatial planning.

As the Lake IJssel area is located within four provinces, has 32 municipalities and six water
districts, and since five central government ministries are involved in the broader development
plans of the area, intensive collaboration among all of these actors is in order. Such
collaboration is coordinated by the Minister of Infrastructure and Water. Also involved in this
process are non-governmental stakeholders, such as (agri-) businesses and environmental
NGOs. Environmental NGOs actually play an important role, as several NGOs own property
within the protected areas.

The role of the general public

Local residents, businesses and NGOs are also involved through the regular administrative
procedures that need to be followed with all government decision-making (at all levels) and
that require effective public participation and access to justice. Hence, there are public hearings
and other forms of public participation, and all interested parties have the right to go to court.
Thanks to the intensive collaborative decision-making processes aimed at reaching consensus
(as sketched above), there, generally, is broad support for the plans once they are adopted.

1 A. Remmelzwaal et al., Preverkenning IJsselmeergebied (Ministry of Infrastructure and water 2017).
2 See extensively, Wil Zonneveld, Governing a Complex Delta, in Han Meyer, Steffen Nijhuis, Inge
. Bobbink (eds.), Delta Urbanism: The Netherlands (Routledge 2017), chapter 5.
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Nevertheless, every administrative decision that is taken to implement the restoration plans,
can end up in court. Often, court cases focus on the question whether a certain decision is in
compliance with EU law, for example with the EU Wild Birds and Habitats Directives.

To enhance public acceptance of the plans, it was decided to choose six so-called
ambassador species, or flagship species, that are representative of the area and that all should
benefit from the measures adopted. These are:

great reed warbler (endangered species that is characteristic for areas with firm, perennial
reed)

Eurasian otter (reintroduced species sensitive to water pollution)
white tailed eagle (top predator that recolonized Lake 1Jssel as of 2006)

European eel (migratory eel that requires good connections between Lake IJssel area and
the North Sea/Atlantic Ocean)

northern pike (a large predator fish that requires both shallow waters with lots of plants and
deep clear waters)

black tern (a migratory bird of which more than half of the entire population uses Lake IJssel
during migration to and from Africa).

This is an interesting way to move beyond the often rather technical discussions on ecology,
hydrology and climate change, and to engage with a wider audience, so as to achieve broad
acceptance of the plans.

4.6 Assessment of the Lake IJssel restoration plans

The restoration measures included in the first management plan for Lake 1Jssel are important
first steps to bring the ecological quality of the lake back to an acceptable level. Species and
habitat types that are in a favourable conservation status are much more resilient to climate
change than species and habitat types that are in a poor condition. The measures aimed at
increased connectivity, such as the creation of a fish migration river and of new islands in the
lake for the sake of nature are spectacular and have fascinating results even within the first few
years after these measures were taken. It is also clear, however, that much more is needed to
make the area completely resilient to climate change. Especially those measures aimed at
restricting harmful human activities still need to be taken. So far, only some preliminary
measures aimed at regulating commercial fishing and recreation were adopted. More
restrictions, especially for commercial fishing are considered necessary, which requires
redistribution of existing fish permits and closing of certain parts of the lake for fishing. More
drastic limitations on shipping and agriculture will follow from restoring natural water levels.
Creating more connections with the sea, between the various parts of the lake area, and with
the rivers feeding the lake, would also greatly enhance the resilience of the area, but is
considered to be risky from a water safety perspective. The current approach of setting small
steps towards a gradual more natural ecosystem seems effective for now, but we have to wait
and see whether this approach will still work when tough decisions need to be taken that are

. costly and will have clear negative economic side effects.
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Conclusions

Throughout the world, lakes are facing deterioration due to intensive economic use. Climate
change is exacerbating this situation. The only way forward is through implementing massive
ecosystem restoration and connectivity policies, adjusted water management, and policies
aimed at assisted colonization of endangered species. Current international and EU law do not
explicitly require such policies to be developed and implemented, at least not in a legally
binding way. One could easily argue, however, that restoration measures, taking into account
current and future climate change impacts, are required in order to achieve the overarching
goals of nature conservation and climate change instruments (biodiversity conservation and
climate change adaptation).

The case of Lake 1Jssel in the Netherlands shows that a long-term concerted effort is needed
with sufficient budget in place, to achieve the necessary changes. In this case, the plans are in
place, and some impressive restoration measures were already taken. Interestingly, many of
these measures indeed focus on restoration and connectivity, and on adjusted management,
although without many references to climate change. This shows that such measures are
considered necessary to restore degraded lakes, even in the absence of climate change. Yet, the
difficult part of the process, namely the part where vital economic activities are restricted to
enhance ecosystem quality, still needs to be discussed. It is as yet unclear whether all
government and non-government stakeholders involved will be able to reach consensus on the
implementation of such restoration plans. A carefully planned, step-by-step approach, relying
on much discussion and consensus building, covering at least ten to twenty years or more,
seems to be an appropriate way to achieve the required level of restoration.

The legal framework to guide this process is only partly available. This paper sought to
research how law can help to implement the necessary climate change adaptation measures for
lakes. Key elements of a legal framework that facilitates such measures are:

Legally binding overall conservation goals aimed at specific lake habitats and species, such
as those set under the EU Wild Birds and Habitats Directives. These goals will guide policy
making, policy implementation and testing of specific measures in court.

Administrative laws, and a legal culture, that facilitate collaborate decision-making among
all levels of government involved, under the guidance and supervision of one authority that
bears ultimate responsibility for the process.

All the authorities involved have to rely on a range of legal frameworks to achieve the
restoration plans for the lake, such as water laws, spatial planning laws, fisheries laws,
agricultural laws, environmental laws etc. All of these legal frameworks have to enable
collaborate decision-making as per the previous point.

Administrative laws, and a legal culture, that facilitate involvement of non-governmental
actors, such as businesses, environmental NGOs and local residents throughout the entire
process.

Financial budget to implement the policies, including a budget to compensate economic
losses of those stakeholders for whom there is no room under the future plans
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A View from Above: Urmia Lake in the Context of International Laws for
the Conservation of Migratory Birds

By Melissa Lewis 2

Introduction

Over the years, Urmia Lake has provided important habitat for a large variety of both resident
and migratory species of birds.> Examples include breeding colonies of flamingos
(Phoenicopterus ruber) and great white pelicans (Pelecanus onocrotalus), and various species
of ducks, geese and waders that use the Lake for staging or wintering — some of which are
globally threatened.* Unsurprisingly, BirdLife International identified the Lake as an Important
Bird and Biodiversity Area (IBA).® It has further been identified as a Critical Site for 24 species
of waterbird.®

L A View from Above: Urmia Lake in the Context of International Laws for the Conservation of
Migratory Birds

2 M.G.Lewis@webmail.co.za
See generally Alireza Asem et al., Biodiversity of the Hypersaline Urmia Lake National Park (NW Iran), 3
DIVERSITY (2014); Alireza Asem, Update of “Biodiversity of the Hypersaline Urmia Lake National Park (NW

Iran)”, DIVERSITY (2016). Both available at: https://rsis.ramsar.org/ris/38.

4 See, e.g., Integrated Management Plan for Lake Urmia Basin (2010).

® Notably, however, the most recent IBA criteria assessment occurred more than two decades ago, in 1994,
See BirdLife International, Data Zone: Lake Uromiyeh, http://datazone.birdlife.org/site/factsheet/lake-
uromiyeh-iba-iran-islamic-republic-of/details.

6 Critical site network 2.0, Lake Uromiyeh,
http://wow.wetlands.org/en/sites/csn/8068?zoom=8&lat=37.65626360496863&Ing=45.465201068874286 &
view=map. Critical sites are identified using the following two criteria: (1) “The site is known or thought
regularly or predictably to hold significant numbers of a population of a globally threatened waterbird
species”; (2) “The site is known or thought regularly or predictably to hold >1% of a flyway or other distinct
population of a waterbird species”. See further Critical site network 2.0, About,

. http://wow.wetlands.org/en/about.
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Given that Urmia Lake’s international significance is, in part, associated with its value for
migratory birds, this paper considers the Lake’s conservation and restoration through the lens
of international laws pertaining to this group of species specifically. The paper aims to provide
a concise overview of:
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-

(1) Iran’s treaty obligations concerning Urmia Lake, their significance from a bird
conservation perspective, and the relationship between relevant treaty regimes;

(2) several of the mechanisms that have been developed to support the implementation of
relevant treaties and that potentially present opportunities for enhanced collaboration
or support in Iran’s efforts to restore Urmia Lake; and

(3) relevant guidance documents that have been adopted by these treaties’ governing
bodies — in particular, guidance on legislative approaches to implementing treaty
commitments concerning site conservation and restoration.

The Ramsar Convention on Wetlands of International Importance especially as
Waterfowl Habitat (1971)*

Given that Urmia Lake has been designated as a Wetland of International Importance,? the
Ramsar Convention holds particular relevance for the Lake’s management. Per Article 3(1) of
the Convention, the principal obligation resulting from Urmia Lake’s designation as a Ramsar
Site is that Iran must formulate and implement its planning so as to promote the Lake’s
conservation. The aim of conservation in this context is the restoration and maintenance of the
Lake’s ecological character.® A wetland’s ecological character is defined as “the combination
of ecosystem components, processes and benefits [meaning the benefits received by
people]/services that characterize the wetland at a given point in time”.* While by no means
the only component of a site’s ecological character, the presence of birdlife may clearly
constitute a component of a wetland, as well as a benefit received by people; while species
migration may be one of the processes that a wetland supports.> Where such presence/support
constitutes an important feature of a site’s ecological character (the most obvious example
being where, as in the case of Urmia Lake, the site has been designated as internationally
important on the basis of the Ramsar Convention’s waterbird-specific criteria®), the site should

! Treaty text available at:
https://www.ramsar.org/sites/default/files/documents/library/scan_certified_e.pdf.

2 Ramsar Sites Information Service, Lake Urmia [or Orumiyeh], https://rsis.ramsar.org/ris/38.

3 Ramsar Recommendation 4.2; Ramsar Strategic Plan 2016-2024, target 5.

# Ramsar Resolution IX.1, Annex A.

5> See generally Ramsar Resolution X.15 (providing detail on describing the ecological character of
wetlands).

6 See The Ramsar Sites Criteria,
. https://www.ramsar.org/sites/default/files/documents/library/ramsarsites_criteria_eng.pdf.
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therefore be managed in a manner that, inter alia, maintains and, to the extent that it has been
jeopardized, restores its value for these species. This approach is supported not only by Article
3(1) of the Convention, but also Article 4(4), which requires Contracting Parties to “endeavour
through management to increase waterfowl populations on appropriate wetlands™. In addition,
Article 5 requires Parties to “endeavour to co-ordinate and support present and future policies
and regulations concerning the conservation of wetlands and their flora and fauna”. This
provision has been interpreted to encompass cooperation in respect of shared wetland-
dependent species — including through the designation and management of networks of Ramsar
Sites along the flyways of migratory birds.! Notably, the Convention’s Conference of the
Parties has agreed that “flyway conservation should combine species- and ecosystem-based

approaches”.?
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As regards the mechanisms available to support the Ramsar Convention’s implementation, the
principal mechanism through which to highlight sites that have suffered adverse changes in
their ecological character is listing on the Montreux Record. This avenue is potentially
beneficial insofar as it can assist in drawing attention to the need for action or support. It may
also lead to the application of a Ramsar Advisory Mission, and thus the receipt of international
expert advice on issues surrounding the restoration of a site’s ecological character.®

In addition to the type of site-specific guidance that can be facilitated through Ramsar Advisory
Missions, the Ramsar Handbook series provides a wealth of more generic guidance, which is
potentially useful in the endeavour to rehabilitate Urmia Lake. This includes, for instance,
guidelines on addressing changes in ecological character, water allocation, groundwater
management, and enhancing local communities’ participation in wetland management.*
Importantly, the Handbooks’ recommendations are not limited to technical solutions but also
canvass legal solutions. For instance, the series includes a Handbook on reviewing laws and
institutions,> and another on ensuring that environmental impact assessments and strategic
environmental assessments are biodiversity-inclusive.® In addition, the Ramsar Handbook on

! Ramsar Convention, Guidelines for International Cooperation under the Ramsar Convention, paras. 15-
20, https://www.ramsar.org/sites/default/files/documents/pdf/guide/guide-cooperation.pdf.

2 Ramsar Resolution X.22. For further discussion of the Ramsar Convention’s relevance from a waterbird
conservation perspective, see Melissa Lewis, Migratory Waterbird Conservation at the Flyway Level:
Distilling the Added Value of AEWA in Relation to the Ramsar Convention, 34(1) PACE ENVIRONMENTAL
Law REVIEW 1 (2016), available at:
https://digitalcommons.pace.edu/cgi/viewcontent.cgi?article=1798&context=pelr.

3 See further Ramsar Convention, Change in Ecological Character, https://www.ramsar.org/sites-
countries/change-in-ecological-character.

4 All Ramsar Handbooks are available at:
https://www.ramsar.org/search?f%5B0%5D=type%3Adocument&f%5B1%5D=field_document_type%3A4
94&sort=field_sort_date&order=desc&search_api_views_fulltext=.

5 Ramsar Handbook 3.
. 6 Ramsar Handbook 16.
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water allocation and management® includes a section on law and policy-based processes, which
describes ways in which laws can be framed so as to ensure that the needs of ecosystems are
taken into account in the water allocation process.

Finally, the Handbooks emphasize the need to train judicial authorities and other law
enforcement officials on issues surrounding the wise use of wetlands;? and to build public
awareness regarding the value of wetlands so that policies, laws and decisions aimed at
conserving wetlands are better understood and more readily accepted.®

The Convention on the Conservation of Migratory Species of Wild Animals (1979)*

The second global conservation treaty that holds relevance for the restoration of Urmia Lake is
the Convention on Migratory Species (“CMS” or “Bonn Convention’), to which Iran has been
a Party since 2008. Especially significant under this Convention are the various conservation
measures that Parties are required to take in respect of Appendix I-listed species. These include
an obligation (articulated in Article I11(4)(a) of the Convention) to endeavour “to conserve and,
where feasible and appropriate, restore those habitats of [Appendix | species] which are of
importance in removing the species from danger of extinction”. Appendix I° to the Bonn
Convention includes several species of bird that are either currently found, or have historically
been recorded, at Urmia Lake, such as the great white pelican (Pelecanus onocrotalus) and
lesser white-fronted goose (Anser erythropus).® Efforts to restore the lake could therefore
potentially contribute towards satisfying Iran’s CMS obligations in respect of these species.

Insofar as implementation assistance is concerned, in 2017 the CMS Conference of the Parties
agreed to establish a Review Mechanism and a National Legislation Programme.’ Both are
aimed at supporting Parties’ compliance with certain provisions of the Convention — including
Acrticle I11(4). Itis envisaged that the National Legislation Programme in particular will support
Parties in developing or improving their national legislation — including through the provision
of country-specific recommendations.2 Depending on their focus and level of detail, these
recommendations could potentially provide valuable advice on crafting legislation to support
site restoration efforts.

! Ramsar Handbook 10 (see in particular pp. 26-33).

2 Ramsar Handbook 1 at 29-30.

3 Ramsar Handbook 10 at 11.

4 Treaty text available at: https://www.cms.int/en/convention-text.

5> See CMS, Appendix | & I of CMS, https://www.cms.int/en/page/appendix-i-ii-cms.

6 Supra note 1.

" CMS Resolution 12.7. See also CMS, Review Mechanism and National Legislation Programme,
https://www.cms.int/en/activities/review-mechanism-and-national-legislation-programme.

8 See further CMS, National Legislation Programme, https://www.cms.int/en/activities/national-

. legislation-programme.
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The Agreement on the Conservation of African-Eurasian Migratory Waterbirds, 1995*

While Parties’ conservation commitments under the Bonn Convention are, for the most part,
broadly-framed and apply primarily in respect of endangered species, a considerably larger
collection of species are covered by the more nuanced provisions of the Convention’s daughter
Agreements. The largest of these is the African-Eurasian Waterbird Agreement (AEWA),
which attempts to maintain or restore the favourable conservation status of 255 species of
migratory waterbirds throughout their ranges in Africa and Western Eurasia. The Agreement
contains provisions aimed at addressing the full suite of threats facing migratory waterbirds. It
therefore includes requirements concerning, inter alia, the protection, management,
rehabilitation and restoration of sites across waterbird flyways.? In this respect, the
Agreement’s legal text emphasizes the need to give special protection to wetlands which meet
“internationally accepted criteria of international importance” and to rehabilitate or restore
areas which were previously important for AEWA populations, but have suffered degradation
as a result of the impacts of such factors as climate change, hydrological change and
agriculture.® Notably, one of the targets of the Agreement’s recently-adopted Strategic Plan for
the period 2019-2027 is that, by 2027, “[l]egal or administrative measures are in place at
national level — and being implemented effectively — to avoid, mitigate and compensate for
adverse impacts of development activities and other pressures, including the impacts of climate
change, on sites of national and international importance for migratory birds in all Contracting
Parties”.*

Iran is not yet a Party to AEWA and therefore is not legally bound by the Agreement’s
provisions. It should not, however, be assumed that the Agreement holds no relevance for Iran
in general or for Urmia Lake in particular. AEWA’s provisions are closely linked to those of
the Ramsar and Bonn Conventions. As a result, there are certain respects in which AEWA has
the potential to support Iran’s implementation of those Conventions to which it is a Party. For
instance, participating in initiatives under AEWA is one way through which Parties to the
Ramsar Convention can satisfy their Article 5 commitment to endeavour to cooperate in the
conservation of wetland fauna. Indeed, the Ramsar Conference of the Parties has explicitly
encouraged Parties to support and participate in international arrangements for the conservation
of shared migratory birds.>

AEWA'’s functioning places a strong emphasis on both fostering collaboration between states
and other stakeholders and supporting countries in their implementation efforts. The

! Treaty text available at: https://www.unep-aewa.org/en/documents/agreement-text.
2 AEWA, Article 111(2)(c)-(d).

3 AEWA, Annex 3, paras 3.2.2 & 3.3.

4 AEWA Strategic Plan 2019-2027, target 3.5.

. 5 Ramsar Recommendation 4.12; Ramsar Resolution X.22.
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Agreement has established various mechanisms to achieve these objectives,* an example being
the International Species Working Groups in which both Parties and non-Parties collaborate to
recover threatened species within the framework of species- or population-specific
international action plans. 2 To the extent that these concern species with the potential to benefit
from Urmia Lake’s restoration (e.g. the lesser white-fronted goose), they provide potential
avenues for collaboration in this regard.

A large body of Conservation Guidelines has also been developed and adopted under AEWA.3
These complement the series of Ramsar Handbooks insofar as they provide recommendations
on species-based approaches to, inter alia, site management (the value of which has been
recognized under the Ramsar Convention, but not strongly reflected in the Convention’s
guidance documents).* In 2015, the AEWA Meeting of the Parties adopted Guidelines on
National Legislation for the Protection of Species of Migratory Waterbirds and their Habitats,
which are intended to assist countries in drafting or improving AEWA-implementation
legislation. A section of these guidelines is dedicated to habitat protection and restoration, and
provides both recommendations and examples concerning a variety of legal options for

achieving these objectives — including, inter alia, spatial planning, the licensing and regulation
of activities affecting habitats, and environmental impact assessments.®

Conclusions

In sum, a variety of international legal obligations are relevant for the restoration of degraded
wetlands such as Urmia Lake, and it is clear that the needs of migratory birds are a factor that
must be taken into account in management and restoration efforts. However, rather than simply
imposing obligations, the treaties concerned also present various opportunities — both in the
form of mechanisms for collaboration and support, and in the form of guidance concerning,
inter alia, legal solutions. Both are potentially valuable in the context of Urmia Lake’s
restoration, and neither is limited to the treaties to which Iran is a Contracting Party.

! For a detailed discussion of AEWA’s mechanisms for implementation support, see Melissa Lewis, AEWA
at Twenty: An Appraisal of the African-Eurasian Waterbird Agreement and its Unique Place in International
Environmental Law, 19(1) JOURNAL OF INTERNATIONAL WILDLIFE LAW & PoLIcy 22 (2016), available at:
https://www.tandfonline.com/doi/full/10.1080/13880292.2016.1131510.

2 See AEWA, AEWA International Species Working Groups (ISWG), https://www.unep-
aewa.org/en/workinggroup/aewa-international-species-working-groups-iswg.

3 The AEWA Conservation Guidelines are available at: AEWA, Technical Publications,
https://www.unep-aewa.org/en/publications/technical-publications?field publication_type tid=369.

4 For a detailed analysis on the manner in which AEWA complements the Ramsar Convention, see Lewis,
supra note 12.

5> AEWA, Guidelines on National Legislation for the Protection of Species of Migratory Waterbirds and
their Habitats, https://www.unep-

. aewa.org/sites/default/files/document/mop6_35_draft_legislation_guidelines.pdf (see part IV).
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Alireza Asem et al., Biodiversity of the Hypersaline Urmia Lake National Park (NW Iran), DIVERSITY
(2014); Alireza Asem, Update of “Biodiversity of the Hypersaline Urmia Lake National Park (NW Iran)”,
DIVERSITY (2016). Both available at: https://rsis.ramsar.org/ris/38.

2 4 0,5 Jle olse Integrated Management Plan for Lake Urmia Basin (2010).

3 S e Senil hB ams 50 3l i & ol B el byl 3] el S 4 Y BirdLife International, Data
Zone: Lake Uromiyeh, http://datazone.birdlife.org/site/factsheet/lake-uromiyeh-iba-iran-islamic-republic-
of/details

4 Critical site network 2.0, Lake Uromiyeh,

http://wow.wetlands.org/en/sites/csn/8068?zoom=8&lat=37.65626360496863&Ing=45.46520106887428
6&view=map. Critical sites are identified using the following two criteria: (1) “The site is known or thought
regularly or predictably to hold significant numbers of a population of a globally threatened waterbird
species”; (2) “The site is known or thought regularly or predictably to hold >1% of a flyway or other distinct
population of a waterbird species”. See further Critical site network 2.0, About,
http://wow.wetlands.org/en/about.
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https://www.ramsar.org/sites/default/files/documents/library/scan_certified_e.pdf.
2 Ramsar Sites Information Service, Lake Urmia [or Orumiyeh], https://rsis.ramsar.org/ris/38.
3 Ramsar Recommendation 4.2; Ramsar Strategic Plan 2016-2024, target 5.
4 Ramsar Resolution IX.1, Annex A.
. ® ., s »&Ramsar Resolution X.15 (providing detail on describing the ecological character of wetlands).
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! .5, The Ramsar Sites Criteria

2 Ramsar Convention, Guidelines for International Cooperation under the Ramsar Convention, paras. 15-
20, https://www.ramsar.org/sites/default/files/documents/pdf/guide/guide-cooperation.pdf.

3 Ramsar Resolution X.22. For further discussion of the Ramsar Convention’s relevance from a waterbird
conservation perspective, see Melissa Lewis, Migratory Waterbird Conservation at the Flyway Level:
Distilling the Added Value of AEWA in Relation to the Ramsar Convention, 34(1) PACE ENVIRONMENTAL
LAw REVIEW 1 (2016), available at:
https://digitalcommons.pace.edu/cgi/viewcontent.cgi?article=1798&context=pelr.

4 . za. asllle ol Ramsar Convention, Change in Ecological Character, https://www.ramsar.org/sites-

. countries/change-in-ecological-character.
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https://www.ramsar.org/search?f%5B0%5D=type%3Adocument&f%5B1%5D=field_document_type%3
A494&sort=field_sort_date&order=desc&search_api_views_fulltext=.

2 Ramsar Handbook 3

3 Ramsar Handbook 16

4 Ramsar Handbook 10 (pp. 26-33)

> Ramsar Handbook 1 at 29-30

& Ramsar Handbook 10 at 11.
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1.5, Appendix | & 11 of CMS, https://www.cms.int/en/page/appendix-i-ii-cms.
2 S )
3 CMS Resolution 12.7. 4, & %5 ixesCMS, Review Mechanism and National Legislation Programme,

https://www.cms.int/en/activities/review-mechanism-and-national-legislation-programme.

b K s ol ol

CMS, National Legislation Programme, https://www.cms.int/en/activities/national-legislation-
programme.
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L AEWA, Article 111(2)(c)-(d).
2 AEWA, Annex 3, paras 3.2.2 & 3.3.
3 AEWA Strategic Plan 2019-2027, target 3.5
. 4 Ramsar Recommendation 4.12; Ramsar Resolution X.22.
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Dalitlee cules sla)l5y sle olipe 5l a1 sy AEWA : & o X Melissa Lewis, AEWA at Twenty: An
Appraisal of the African-Eurasian Waterbird Agreement and its Unique Place in International Environmental
Law, 19(1) JOURNAL OF INTERNATIONAL WILDLIFE LAW & POLICY 22 (2016), available at:
https://www.tandfonline.com/doi/full/10.1080/13880292.2016.1131510

2 5., https://www.unep-aewa.org/en/workinggroup/aewa-international-species-working-groups-iswg.

3 Semee 5 ol g0 b Wl clidlee 4 bgye sl Jeallsius sLGAEWA, Technical Publications,
https://www.unep-aewa.org/en/publications/technical-publications?field_publication_type tid=369

FAY o)los (JByly o ool S5 0I5 g 15, 390 cul ) by Sbdi sl

5> AEWA, Guidelines on National Legislation for the Protection of Species of Migratory Waterbirds and

their Habitats, https://www.unep-
. aewa.org/sites/default/files/document/mop6_35_draft_legislation_guidelines.pdf (see part IV).
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. Surface Water
. Surface Water
. Riparian System
. Reasonable Use Doctrine
. Prior Appropriation System
. Beneficial Use
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. Permit System

. Groundwater

. Absolute Ownership Rule
. Rule of Capture
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. 6 . Houston & Texas Central Railway Co. v. East 98 Tex. 146. 81 S.W. 279.
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. Ulrp.sharif.ir



Vay drog)l 4zl Lol g clilis Sgis ol Sl i‘,_
%:’
_

Lo o5 b 50 gige S azlyyo (69 90 axdllao ¥

ol olaws Jgo)lai ol g ol Sad azly ;0 G plicanls 0I5 30 Sy azl o aegd gige axl o
Shb 5l ol gylade axbyo cpl S e wdss Ll 5l mlee Baip a5 s ] j0 400 O ol
sk O Gl ez @zbye 4 63959 ©f bz il 5B oS jolo ieme wb ol (3l L ,als
S50 B VAVe o g a Jae ' Mg pel ailate 4 Ol pm cpl 5l (o 9 Qg 00ls Lanass JelS
50,5 bl pgus S5 Azl o Of mhaw do pladl pl asil jo gk sols Jasl O b, JS B ol Slas]
Ol So5edeST sla os,l g ailaie olos oM S5 [0 5 355,55 lo0gs ddlaie pl jo CigSw 5l iy
A0S deduo

So590s5T 5 (6 ojlate oS S gige 4zl ;0 S0 am 3l 5 )0 STy ppe L el Gl g S
Jlie jo 1) (Bod> (6,58 pllai g0 a5 ol oSols polges 7 )b el sl pl el Jo Connl ax o b
3,5 o caSbe b anl T cpl 5 Cccnl 5 0usls lgim Lo ,adIS bl 1A Flogi

b 50 .8l JolSS o anlpl glao )5 g o (5,151 (coges jpa jotune yodi b sagee Conl Ban
5 SoiglsS] sla a5l ol wisg ol 5l coles jlulss a5 Lol sla (355] Lo lalss csige 4zl
Slasl oo,y jo Blaal plog (BW 4 dss gl azl o sloslainl g ol Jblis ales jlddlaie )5 0

WS (o0 )R (rgee Sunl

1. Owen’s Valley
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